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or set aside an order favorable to the plaintiff. Because we find that the defendant did not receive
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OPINION
l.

Theissue on thisapped iswhether the defendant isentitled to relief from an order -- entered
August 27, 1999 -- pursuant to Tenn. R. Civ. P. 59, which affords rdief from a judgment due to
mistake, inadvertence, surprise, or excusableneglect. See Campbell v. Archer,555S.W.2d 110, 112
(Tenn. 1977); Henson v. Diehl Machines, Inc., 674 SW.2d 307, 310 (Tenn. Ct. App. 1984).
Becausea Rule 59 motion to set aside ajudgment addressesitself to the sound discretion of thetrial
court, our scope of review islimited to whether the trial court abused its discretion in denying the
defendant’s motion. See Henson, 674 SW.2d at 310.



In 1997, the plantiff, Jim Vines, d/b/a Good Stuff!, filed suit egainst the defendant, David
Gibson, d/b/a Good Stuff!, aleging that the defendant had breached a contract to sell his business
to the plaintiff. The defendant retained R. Louis Crossley, Jr. of the Knoxville law firm of Long,
Ragsdale & Wate's, P.C., to represent him in that suit.

An agreed order was entered in this case in July, 1997. Pursuant to that order, the parties
agreed that the defendant would not use the name of the business sold to the plaintiff for any
businesspurpose in Tennessee. InMarch, 1998, thetria court found the defendant in contempt for
using the name of the business in violation of the agreed order. The court further ordered the
defendant to provide the plaintiff with various bank, phone, and facsimile records of the business.
In April, 1998, the plaintiff filed a second petition for contempt, aleging that the defendant had
failed to produce the specified records. The plaintiff’ s second petition was beforethe court on May
10, 1999. The defendant was not present at the hearing. Therecord issilent asto whether Crossley
attended the hearing; however, we note that he did not approve the order that followed the May 10,
1999, proceeding.*

At the May 10, 1999, hearing, the trial court considered a motion to withdraw filed by
Crossley four days earlier. Crossley s motion states that the defendant

has requested that [ Crossley] withdraw as his counsel, and that he be
allowedto either represent himself pro se or obtain substitute counsel
in this cause. Movant has thouroughly [sic] explained the
ramifications of hiswithdrawal to Defendant and Defendant assants
to the requested withdrawal.

By the above-referenced order, which was entered on May 27, 1999, the trial court permitted
Crossley to withdraw. In the same order, the court gave the defendant thirty days to hire another
attorney andto producethevariousrecordsaspreviously ordered. Whilemaking no specificfinding
of contempt, theMay 27, 1999, order sanctioned the defendant intheform of an attorney’ sfeeaward
of $1,500, the collection of which the court “ deferred.” The court further held in the order that if the
defendant did not comply withitsterms, hewould be held in contempt and * punished accordingly.”

In June, 1999, the defendant, acting pro se, filed amotion to set asidethetrial court’s order
of May 27, 1999, aleging that the plaintiff’ s attorney had agreed to delay the hearing on the second
petition for contempt and that “[n]either Mr. Crossley or the defendant had any idea that [the
plaintiff’ sattorney] intended to go forward on 5/10/99.” A hearing on the defendant’ s motion to set
aside was scheduled for September 13, 1999.

1 . . .
The order contains a certificate of service on Crossley.
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A “final” hearing on the plaintiff’s breach of contract action was held on August 27, 1999.
The defendant did not attend. Upon the testimony of the plaintiff and therecord asawhole, thetrial
court found that the defendant had breached the contract. It awarded the plaintiff $30,580.34 in
damages, plus attorney’ s fees. On September 27, 1999, the defendant filed apro se motion to s&t
aside the order, alleging that he had not been notified of the August 27, 1999, court date. Later, the
defendant retained hiscurrent counsd and filed an amendment to the motion, attached to which was
the affidavit of the defendant. The affidavit states, in pertinent part, as follows:

| did not receive notice orally or inwriting that atrial was set in this
case for August 27, 1999. If | had been aware of atria setting of
August 27, 1999, | would haveappeared for the hearingand presented
proof in this case.

| appeared in this Court on September 13, 1999 for a hearing on the
Motion | filed on June22, 1999 to set aside an Order entered May 27,
1999 concerning a contempt issue. | appeared on that date because
| was told by the Clerk that my motion would be set for September
13, 1999. | was never told bythe Clerk or anyone elsethat atrial was
set for August 27, 1999.

A hearing on the defendant’s motion to set aside the August 27, 1999, order revealed the
followingfacts. Thescheduling of casesfor trial inthetrial court isgoverned by Local Rule 118.06,
which providesfor a“regular docket sounding” to be held on thefirst Monday inFebruary, June, and
October for the purpose of setting the court’s docket and scheduling cases for trial. For parties
represented by counsel, notice of a docket sounding is mailed by the Circuit Court Clerk via an
envelope addressed to the law firm with which the attorney of record is affiliated. Casesin which
juries have been requested are not set until the day of thedocket sounding. On the other hand, cases
in which juries have not been requested are set for trial by the Cirauit Court Clerk in advance of
mailing notice of the docket sounding. To notify attorneys of these bench trids, the Clerk includes
with the general notice of the docket sounding a separate sheet for each attorney in thefirm, listing
the attorney’ s name and his or her cases that have been scheduled for bench trials.

The instant case was initialy scheduled for a bench trial in May, 1998. For reasons not
specified intherecord, the case wascontinued and reset for atrial datein December, 1998. The case
was continued again and rescheduled for August 27, 1999. Accordingto court records, the August
trial date was st in January, 1999, presumably in anticipation of the February, 1999, docket
sounding. At the time the case was set for trial, Crossley was listed as attorney of record for the
defendant. Thus, any notice of the August trial date should have been placed in an envelope
addressed to Crossley’slaw firm, Long, Ragsdale & Waters.

Crossley testified, however, that while serving asthe defendant’ scounsel, hedid not receive

notice of the August 27, 1999, trial date; in fact he testified that he had received “no notice
whatsoever of any of thetria settingsinthiscase.” In addition, Crossley testified that the plaintiff’s
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attorney had never mentioned the August trial date. He stated that he “had no knowledge from any
source that it was set for trial at that time.” Because he was never aware that the case had been set
for trial, Crossley, according to histestimony, did not inform the defendant of that trial date.

DarleneL oy, thechief deputy clerk of the Anderson County Circuit Court, testified regarding
the procedure by which attorneys are notified of the scheduling of bench trials. Shefurther testified
in pertinent part, as follows:

Q. What happensin the event that that lawyer isno longer at that
officeor there’ sbeen abad addressor thereis some problem with the
mailing, what happens to that piece of paper or that envelope?

A. If the envelope is returned unable to serve or whatever, then
weput itinthefilefolder, you know, so we' Il know that that attorney
did not get notice of docket soundi ng.

Q. Do you know if thereis such areturnin thisfile?
A. | have looked in the file. Thereisno such — no.

Loy testified that she had no recollection of anything other than the normal procedure occurring in
thiscase. She noted that she was not aware of any instances since the County began their system of
notification in 1992 where attor neysdid not receive notification of tria dates. In fact, she reported
that she had never received any complaints about the system.

Following the conclusion of the proof, the trial court remarked from the bench as follows:

THE COURT: Well, Gentlemen, | am not going to set thisaside. |
am not going to unravel my system on the testimony that we have
thusfar. | think basically that | can take judicial knowledge of what
is contained in the file and what has occurred at least as is
documented inthefile. And,...I could bewrong, but until acourt tells
me that our routine practice of setting cases hereisgoing to be based
upon testimony of someone not getting notice of those docket
soundings — we have people come here al the time and our system
has not been found tobein error, but as[deputy clerk Loy] stated, has
been complimented because we organize it in such a way that the
attorneys know exactly what cases they have in this jurisdiction,
whether they are nonjury or jury. If they are nonjury, thenit’ sset for
trial, and if it's jury, then we have a docket sounding, and if they
come — some people don’'t. Some people don’t come to our docket
sounding, and | go ahead and set their case anyway based uponthat.



So | am not going to set aside the whde system based upon what |
have heard thus far. All right?

MR. BAILEY: Well, Y our Honor, just one thing before we finish. |
am not asking you to set aside your whole system, | am just asking
you to set aside this one judgment.

THE COURT: Wéll, that’swhat | do, you see.

MR. BAILEY: Y our Honor, you have had some testimony from this
attorney, who | don’t think has any reason to mislead the court, that
he did not receive notice.

THE COURT: Wehaveapresumption that once you place something
in the United States mail, it's received. Now, as to whether the
problem is maybe in his office, | don't know. Mr. Crossey is an
officer of thiscourt and | trust him. But nonetheless, | have been an
attorney myself out there practicing and we routinely send these
things out. We send it to the address. No oneisreally taking issue
with that. At least [deputy clerk Loy is| 99 percent positive. Now,
our envelopes | believe are prepared by the same computer.
Everythinggoesinit. Andit’snot something that | am easily swayed
whenever | feel likethat maybe the error issomewhereelse. | am not
saying that Mr. Crossley has made an error inthiscase. It’sjust that
[the defendant has not] carried the burden to set this aside, and that’s
the judgment of the court.

Itisimportant to notethat thetrial court did not question Crossley’ scredibility. Ascanbeseenfrom
the excerpt, the court noted that “Mr. Crossley is an officer of this court and | trust him.”
Nevertheless, the court found that the defendant had failed to carry his burden to set the judgment
aside. We respedfully disagree with thetrid court’s conclusons.

Thedefendant testified, without direct contradiction, that he was not aware of the August 27,
1999, tria date.? Crossley testified that, nothaving knowledge himself of that trial setting, hewould
have had no occasion tonotify the defendant. Thereis also direct evidence from Crossley that, for
whatever reason, he was not receiving notices of trial settings during thetime that he was counsel
of record for the defendant. Whilethereisno direct testimony that the clerk’ s systemof notification

2Thi stestimony comesfromthe defendant’ saffidavit filed in connection with hisattem pt to set aside the August
27,1999, order. The parties stipulated that this affidavit along with one other could be considered by the trial court.
The defendant apparently resides, at |east part time, in Florida.
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was not followed in this case, thereis proof that the system did not result in the receipt of notice by
Crosdey. No system is perfect, and, as we al know from persona experience, the mails do not
adways “complet[€]...their appointed rounds,” despite the United States Postal Service's assertion
to the contrary. If Crossley isto bebelieved — and, as the trial court noted, there is no reason to
doubt his veracity —the system, for whatever reason, did not achieveitsintended result, i.e., notice
to Crossley. If the latter had no notice there is absolutely no reason to doubt the defendant’s
testimony that he did not receive notice.

Due process requires that all parties to litigation receive notice of hearings. Bryant v.
Edwards, 707 SW.2d 868, 870 (Tenn. 1986). In this case, the defendant wasto have received that
notice through his counsel. For whatever reason, this did not happen in theinstant case. Wefind
that thisrecord “make[s] out a case of mistake, inadvertence, or excusable neglect, rather than one
of willful failureto appear.” Campbell,555S.W.2d at 113. Accordingly, wehold that thetrial court
erred in refusing to set aside the “final” order in this case.

Our opinion should not be read as a repudiation of the system of notification long in place
in Anderson County. From the testimony, it is clear that the systam isworking well. By the same
token, our decision should not be interpreted as adeparture from the line of casestreating amailing
as complete upon the deposit of same with the United States Postal Service. See, e.g., Card v.
Tennessee Civil Serv. Comm'’'n, 981 S.W.2d 665, 666 (Tenn. Ct. App. 1998) (holding that proof of
due mailing raises the presumption that a letter was received). We simpy hold that there is
compelling evidence that the notification system did not work in this case.

V.
The order of the trid court entered August 27, 1999, is hereby vacated. This case is

remanded for further proceedings, consistent with this opinion. Exercising our discretion, we tax
the costs on appeal to the appellant, David Gibson, d/b/a Good Stuff!.

CHARLESD. SUSANO, JR., JUDGE



